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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 



ROSE M. DEWS-MILLER, 
Plaintiff, 



CONDOLEEZZA RICE, 
SECRETARY OF STATE, 



Defendant. 



Civil Action No. 06-1764 (GK) 



DEFENDANT'S SUPPLEMENTAL MEMORANDUM 

Pursuant to the Court's Order dated February 26, 2008 (Docket Entry No. 45), Defendant, 
Condoleezza Rice, Secretary of State, respectfully submits this supplemental memorandum 
discussing the substantive impact of this Court's dismissal order in Rose M. Dews-Miller v. Joseph 
D. Duffev. Director of the United States Information Agencv . Civil Action No. 98-2417 (GK), on 
the present case.' Because plaintiff litigated the same claims before this Court almost a decade ago 
in Civil Action 98-2417, and this Court dismissed that case with prejudice, this Court should dismiss 
the first amended complaint filed by plaintiff in this case with prejudice. 
Discussion 

Plaintiff's first amended complaint (Docket Entry No. 14) characterizes her claims as for 
"Employment Discrimination, Retaliation, and Breach of Settlement Agreement" arising from an 
alleged material breach of "the Settlement Agreement entered into by [Ms. Dews-Miller and the 
United States Information Agency ("USIA")] in January 1995" that "ultimately resulted in [Ms. 



' The Secretary of State is legally responsible for actions against plaintiff s former 
employer, the United States Information Agency. 
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Dews-Miller] ' s termination of federal employment in December 1996" (see Am. CompL, Caption 

and Introduction, at 1-2 ). Plaintiff raised the same claims in the complaint she filed in No. 98-2417, 

which "charge [d] the [USIA] withviolatingthetermsof a January 30, 1995, Settlement Agreement. 

After violating the agreement terms, the Agency illegally terminated complainant's employment 

effective December 9, 1996" (see Ex. A)." 

By Orders dated February 12, 1999, and February 26, 1999, this Court granted Defendant 

[Joseph D. Duffey, Director of USIA]' s Motion to Dismiss, or in the Alternative, for Summary 

Judgment in No. 98-2417, and dismissed that case "with prejudice" (see Ex. C and D). In its 

Memorandum Opinion and Order issued on February 12, 1999 in No. 98-2417, this Court explained 

that it lacked jurisdiction over the breach of settlement agreement claim because: 

[t]o the extent that Ms. Dews-Miller has alleged that Defendant 
[Director of USIA] has breached the Settlement Agreement, this 
claim involves a contract dispute with the United States as a 
defendant and an amount in controversy of over $10,000. As a result, 
this Court has no jurisdiction over this claim. The Tucker Act vests 
exclusive jurisdiction of such claims in the United States Court of 
Federal Claims. 28 U.S.C. ff 1346(a)(2), 1491; see also Bowen v. 
Massachusetts . 487 U.S. 879, 910 n.48 (1988). 

(Ex. E at 3-4) (footnote omitted).^ In the instant case, defendant moved to dismiss the breach of 



^ The settlement agreement challenged by Ms. Dews-Miller in No. 98-2417 is the same 
settlement agreement she challenges in this case. Compare Ex. B (Defendant's Motion to 
Dismiss or, in the Alternative, for Summary Judgment filed in No. 98-2417, which attached 
settlement agreement as Exhibit 1) with Am. CompL, Ex. A. 

' Defendant regrets not having raised this matter in her moving papers. Unfortunately, 
the existence of the prior District Court litigation was not readily-apparent from the files 
transferred to the Department of State when it assumed responsibility for USIA. Undersigned 
counsel learned of the prior case after he entered his appearance in this case on February 21, 
2008, and did a search on PACER using Ms. Dews-Miller's name, rather than the case number. 
The case documents for No. 98-2417 were obtained from the closed files of the Office of the 
United States Attorney for the District of Columbia that are maintained at the Federal Records 
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settlement claims asserted in Counts XI-XXII (there is no Count XX) of the first amended complaint 
on the grounds that the claims should have been brought in the Court of Federal Claims, had already 
been considered on the merits by the Federal Circuit in Dews-Miller v. USIA , 194 F.3d 1330 (table), 
1999 WL 129642 (Fed. Cir. 1999), and were untimely (see Defendant's Motion to Dismiss Or, in 
the Alternative, for Summary Judgment (Docket Entry No. 24) at 24-29).* 

This Court also dismissed plaintiff s "discrimination" claim in No. 98-2417 because plaintiff 
failed to timely appeal the termination decision to the Equal Employment Opportunity Commission 
("EEOC") (Ex. E at 4-6). As this Court noted, "EEOC regulations require that all federal employees 
who have entered into settlement agreements must file an appeal of an adverse agency decision 
under the settlement agreement to the EEOC within thirty days of being notified of that decision. 
29 C.F.R. § 1614.504(b)." Id at 4. However, the EEOC determined that Ms. Dews-Miller "failed 



Center. 

'^ In defendant' s moving papers and reply brief in the instant case, defendant also raised 
the threshold issue that the claims brought in plaintiff's first amended complaint were barred by 
the doctrines of res judicata and collateral estoppel. Specifically, defendant argued that the first 
amended complaint restated claims that plaintiff raised (or could have raised) before the Merit 
Systems Protection Board ("MSPB") in her previous challenge to her 1996 termination by the 
USIA, and that were considered and rejected (or found to be undisputed) by the Federal Circuit, 
which affirmed the MSPB's determination that plaintiff was terminated in accordance with a 
valid settlement agreement in Dews-Miller v. USIA , 194 F.3d 1330 (table), 1999 WL 129642 
(Fed. Cir. 1999) (Pi's Opp'n Br., Ex. 1). Indeed, the Federal Circuit squarely addressed the issue 
of whether or not the agency's termination of plaintiff's employment, and any other alleged 
adverse personnel actions during the settlement period, were taken pursuant to the settlement 
agreement or were in retaliation for plaintiff's alleged whistleblowing activities. Specifically, the 
Federal Circuit held that, "[gjiven the undisputed facts, we conclude that Ms. Dews-Miller was 
terminated in accordance with the terms of the settlement agreement, and not in reprisal for her 
asserted whistleblowing activities." Id. at 4 (emphasis added). Furthermore, to make this 
determination, the Federal Circuit had to also make specific findings that the settlement 
agreement was valid, that plaintiff failed to establish a breach thereof, and that plaintiff was 
properly terminated in accordance with the agreement. See id. at 2-3. 
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to meet the deadline in filing her initial appeal" and therefore dismissed her appeal. Id. at 6. 
Accordingly, this Court ruled that "her discrimination claim must be dismissed for failure to state 
a claim upon which relief can be granted." Id. The non-breach claims asserted by plaintiff in 
Counts I-X of her first amended complaint in this case challenge actions allegedly taken before or 
during the period of time that the settlement agreement was in effect and therefore fail to state a 
claim for the reasons stated in this Court's dismissal order in No. 98-2417, as well as those stated 
in defendant's current motion to dismiss and reply brief (Docket Entry Nos. 24 and 44). 

"The doctrines of res judicata and collateral estoppel are designed to 'preclude parties from 
contesting matters that they have had a full and fair opportunity to litigate.'" Carter v. Rubin , 14 F. 
Supp. 2d 22, 33 (D.D.C. 1998) (quoting Montana v. United States . 440 U.S. 147-153-54 (1979)). 
These doctrines protect parties from the expense and burdens associated with multiple lawsuits, 
conserve judicial resources, and reduce the possibihty of inconsistent decisions. Id. (citing United 
States v.Mendoza . 464 U.S. 154, 158-59 (1984); Bailev v. DiMario . 925 F. Supp. 801, 810 (D.D.C. 
1995)). Under res judicata , or claim preclusion, "'a final judgment on the merits of an action 
precludes the parties or their privies from relitigating issues that were or could have been raised in 
that action.'" Id (quoting Allen v. McCurry , 449 U.S. 90, 94 (1980)). Collateral estoppel, or issue 
preclusion, similarly bars "'relitigation of [an] issue in a suit on a different cause of action involving 
aparty to the first case.'" Id (quoting Alien, 449 U.S. at 94) (citing Hardison v. Alexander , 655 F.2d 
1281, 1288 (D.C. Cir. 1981). See also Bailev . 925 F. Supp. at 810. 

Plaintiff ' s first amended complaint in this case is therefore barred under the doctrines of res 
judicata and collateral estoppel because all of her claims were litigated (or could have been litigated) 
before this Court ten years ago in Dews-Miller v. Duffey , Civil Action No. 98-2417 (GK) (as well 
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as before the MSPB and Federal Circuit in Dews-Miller v. USIA . 194 F.3d 1330 (table), 1999 WL 
129642 (Fed. Cir. 1999)). This Court dismissed plaintiff's first case on the grounds that it lacked 
jurisdiction over the breach of settlement claims and plaintiff failed to exhaust her administrative 
remedies relating to her discrimination claim, and should dismiss the instant case for the same 
reasons. 

WHEREFORE, for the foregoing reasons, and those stated in our previously-filed papers, 
the Court should dismiss plaintiff s first amended complaint, or, in the alternative, grant defendant' s 
motion for summary judgment. 

Respectfully submitted, 

/s/ 



JEFFREY A. TAYLOR, D.C. Bar #498610 
United States Attorney 



RUDOLPH CONTRERAS, D.C. Bar #434122 
Assistant United States Attorney 



/s/ 

JOHN G. INTERRANTE, PA Bar #61373 
Assistant United States Attorney 
Civil Division, Room E-4806 
555 4th Street, N.W. 
Washington, D.C. 20530 
(202)514-7220 
(202) 514-8780 (fax) 
John.Interrante@usdoj .gov 
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CERTIFICATE OF SERVICE 

I hereby certify tliat a copy of tlie foregoing was served on Charles G. Byrd, Jr., Esquire, 
counsel of record by ECF, and on plaintiff, by First-Class Mail, postage prepaid to: 



ROSE M. DEWS-MILLER 

8507 Woodyard Road 
Clinton, MD 20735 



on this 10th day of March, 2008. 



JOHN G. INTERRANTE 

Assistant United States Attorney 
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EXHIBIT B 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 



ROSE M. DEWS-MILLER, 
Plaintiff 



JOSEPH D. DUFFEY (in his official capacity 
as Director of the United States Moimation 
Agency) 

Defendant. 



Civil Action No. 98-2417 (GK) 



DEFENDANT'S MOTION TO DISMISS OR 
IN THg AT.TFRNATfVF., FOB sttthmar V .niy^r^lfr vx 

COMBS NOW the defendant Joseph D. Duffey, in his official capacity as the 

Director of the United States fafonnation Agency, and, by and through the United States 

Attorney for the District of Columbia, respectfully moves, pursuant to Fed. R. Civ. P. 12(b), 

sub-paits (1) and (6), to dismiss the above-captioned Complaint hi the alternative, the 

defendant request that smmnaiy judgment be entered in his favor, pursuant to Fed. R. Civ. 

P. 56, because there is no genuine issue as to any material fact and, therefore, he is entitled 

to judgment as a matter of law. ^ 



• Plaintiff should take notice that any factual assertions contained in the attachments in suDOort 

Tc^^^^TiZT' '''■" ^■^- ""''■ '''''' "°^ ^^ ''' -' '^- ^ ^- p- ^^(ex 

fnT'^'^i.ir'* "^P"*^!."? ^'*''^*' '^"^^ ^^ "'^^ "'^ P^^s^"^ knowledge, shall set 
forth^ch 6cts as would be admissible in evidence, and shall show affimmtively that 
the affiant is competent to testify to the matters stated therein. Sworn or certified 
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In support of this motion, the Court is respectfuUy referred to the accompanying 
memorandum of points and authorities. A proposed Order consistent wifli this motion is 
attached hereto. 

RespectfiiUy submitted, 

WILMA A. LEWIS DC Bar No. 358637 
United States Attorney 

MARK E. NAGLE, DC B* No. 4>$364 
t Uniteji^tates J^opi^/ 




MICHAEL A. HUMPflREYS DC. BarNo^afc;g 
Assistant United States Attorney 



copies of all pq)ere or parts thereof referred to in an affidavit shall be attached thereto 
or served therewith. The court may permit affidavits to be supplemented or opposed 
by depositions, answers to interrogatories, or further affidavits. When a motion for 
summary judgment is made and supported as provided in this rule, an adverse party 
may not rest upon the mere allegations or denials of the adverse party's pleading, but 
the adverse party's response, by affidavits or as otherwise provided in this nile must 
set forth specific facts showing that there is a genuine issue for trial. If the adverse 
party does not so respond, summary judgment, if appropriate, shall be entered i 
the adverse party. 

Fed. R. Civ. P. 56(e). 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 



ROSE M. DEWS-MILLER, 
Plaintiff, 



JOSEPH D, DUFFEY (in his official capacity 
as Director of the United States Information 

Agency) 

Defendant. 



Civil Action No. 98-2417 (GK) 



MEMORANDUM OF POINTS AND AUTHORITIES 
IN SUPPORT OF THE DEFENDANTS MOTION TO DISMISS 
OR, IN THE AT.TERNATfVF. FOR SUMMARY .niDCMFNT 

FACTS and BACKGROUND 

Rose M. Dews-Miller (hereinafter, "Miller" or "Plaintiff'), a former GS-11 budget 
analyst with the United States Infoimation Agency (USIA), filed her breach of contract 
complaint on or about October 9, 1998, seeking relief from what she claims has been a 
violation of a settlement agreement that she had previously entered into widi the defendant. 

Specifically, at the end of January 1995^ the plaintiff and principals at die USL\ 
entered an extra-judicial setdement agreement to resolve pending EEO claims that the 
Plaintiff had filed on June 4, 1993, September 7, 1993 and October 21, 1993. See Exhibit 
No. 1; Settlement Agreement (hereinafter, "S.A"). 



'The settlement agreement was executed by six diflferent parties including the plaimifF her counsel 
and vanous pnndpals of the United States Information Agency between the dates of January 27 
1995 and January 3 1, 1995. ' 
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In exchange for the plaintiff dropping all of her pending EEO claims against the 
agency, the agreement specified that the plaintiff would be reassigned from the Office of 
Inspector General, where she held a position as a budget analyst, to the Office of the 
Comptroller. See Exh. No. 1, S.A.,1f If 1-4, 9. Although the reassigmnent was to a different 
office within USIA, the plaintiff would be performing essentially the same budget analyst 
duties. See Exh. No. l.S.A.,||l,3. It was further agreed that ifplaintiffachieved a "fully 
successfiil" performance rating during the six months tiiat she was assigned to the 
Comptroller's office, she would remain in that office indefinitely. 

If the plaintiff did not achieve a "fiilly successfiil" rating after the six-month interim 
period, then she would be placed in another position within the agency for a three month 
probationary period. See Exh. No. I., S.A., If 3. 

Finally, if the plaintiff was able to attain a "fidly successfijl" rating after three months 
in that subsequent position she would remain indefinitely at that re-assigned position. Id. 
If, however, the plaintiff was unable to achieve a "fiiUy successful" rating in that reassigned 
position she would be reassigned to a temporary position for a 12-month period; at tiie 
expiration of that 12-montii period, she agreed to resign her post at USIA witiiout fiuther 
recourse being uiitiated by either side. See Exh. No. 1., S.A., |1f 5-6. 

In this instance. Miller was reassigned fiom the Office of tiie Inspector General to the 
Compti-oUer's office in February 1995. Exhibit No. 2, Declaration of Jenny Mallios, 
Personnel Management Specialist, (hereinafter, "Mallios Dec"), H 3. In August 1995, 
Miller failed to attain a rating of "fiilly successfiil" acquiring, instead a rating of "minimally 
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successful." Exh. No. 2, Mallios Dec, 1 3. As a result, Miller was reassigned back to the 
Office of Inspector General to begin her three- month probationary period, but she did not 
appearforwoikuntilNovember27, 1995. Exh. No. 2, MalUos Dec, Tf 1[ 3-4. Miller elected 
not to return to her position at the Office of Inspector General to satisfy the three-month 
probationary period in the settlement agreement Exh. No. 2, MaUios Dec. f 4. Rather, she 
chose to covert to a temporary one-year appointment as specified in paragraph No. 6 of that 
agreement. Exh. No. 2, Mallios Dec, Tf 4. On December 10, 1995, Miller's employment 
status was changed from permanent to temporary; and on that date she began the one year 
transitional phase where she was afforded the agency's out placement services to locate 
another job. Exh. No. 2, Mallios Dec, | 5 Pursuant to the terms of that settlement 
agreement, one year later, on December 9, 1996, the plaintiff was separated from her 
position with USIA. Exh. No. 2, MaUios Dec, ]f 5. 

hi this lawsuit, MiUer claims that tfie agency violated the terms of the aforereferenced 
settlement agreement although, conspicuously, doesn't describe how She seeks 

compensatory damages to the hmit of the law.^ As fUrti,erreUef,theplaintiff seeks, among^^ 
other things, re-instatement to her job as a Grade 11, budget analyst; restoration of all sick 
and amiual leave tfiat she would have received but for her separation; and, all bonus pay 
All of the foregoing items of recovery, if granted the plaintiff in a judgment award would 



da Jgel"" "" ^ ''''' '"'"'' ' $300,000.00 limit on Title VU claimants seeking compensatory 
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substantiaUy exceed $10,000.00. For the reason, discussed below, the plaintiffs complaint 
should be dismissed, with prejudice. 

ARGTTMffTVT 

A. PLAmnrFs complajrvt fails to state 

A CJATM FPHM Wpr^Tf RKLFFF r^TVT ytE ORANTFn 
1. Plaintiff Has Violated The Administrative Time Limits 
The rule of law, as established by this circuit and others, is that plaintiffs "who faU 
to comply, -to the letter, with administrative deadlines ordinarily will be denied a judicial 
audience.-BrM.atek777F.2d8, 13(0.0. Cir. 1985) citing with approval, Shahaddl 
v XhesapeakeannPotnm, rTHrn., 595, 711, 717 (D.C. Cir. 1978); Williamson v .l,.T.l. 
992 F. Supp. 454 (D.D.C. 1998X"As a general rule, non-compliance with administrative 
deadlines wiU bar a plaintiff from litigating his claims in comt" Id. at 457); ,,^^^ 
mmm^Lj^m, 944 F. Supp. 966 (D.D.C. 1996)("Relief mider Title VH depends upon 
the filing of a timely administi^tive charge. Untimely allegations are time-baired." M. at 
970)(emphasis added)(citations omitted)). 

EEOC regulations expUcitiy require that an EEO Utigant must file an appeal of an 

adverse final agency dedsion to the EEOCwitiunthirty(30)days of notification of that fi^ 
agency decision. 29 C.FR. § 1614.402. The courte have consistently held that failure to 
comply with that administrative deadlines vitiates a claimant's right to seek relief in die 
courts. SeemiiMlSfin and Aibrittonam. A plaintiffs failure to comply with an EEOC 
administiative deadhne is not jurisdictional, (seeBrQm.UI^;lA]dminis^^^^ 
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are no, jurisdictional. Rafter they ftnction like a sWute of linriMions and like a sWute 
of limitations are subject to waiver, estoppel and equitable tolling." li a, I4.(citations 
omitted). Nevertheless, a plaintiffwho seeks ,» oven^me the consequences of fiiling to 
adh^eto tegulatotytimedeadlines ■'bears the burien of pfcading and proving in fte district 

courtequimblereasonsfornon^ompliancewithftimejreqmrement-SaaffisuUiBted 
St^t^-ESEUOieasua. 956 F.2d. 330, 330 (D.C. Cir. 1992); ^.^^ JvaBnp,^ 

amWa^at458, (0itingBfflsI^iJmte4aa.,DgaaCI^ 

IMK£«!a.^UMfi5, 773 F. Supp. 486 (D.D.C. 1991X"The plaintiff has Ue bunlen of 

pleading andproving in the district court any eqmtable reasons for [her] 6ihne to meet 4e 

thirty-day requirement.'" Id. 488). 

h this case, the record discloses that the Plaintiff ffled her appeal wifl. EEOC outside 
of the 30-day deadline imposed by section 1604.402. In 6ct, the EEOC denied the 

plaintiffsappUcation for review of advene agency decision solely on thep^ceduralg^nnd 
that she had violated fte time deadline for filing an appeal. Ss. United Stafc=s Equal 
Employmem Opportunity Commission Dismi»al of Appeal, dated September 25. 1997 

(attached. h«eto. as ExhibitNo. 3). The plamtiff appealed flK, decision, but. apparently, 
because she did no, present a hflmfidfi explanad™, f„ ^ ^.^n^ ^EOC denied that 
appeal in a memorandum opinion dated July 10. 1998 (attached heteto as Erfribit No. 4). 
TTte plaintiffs docmuented failure to comply «i,h the administnHive deadline h, ftis case. 

combined wiflxhe plaintiffs failutetopresen,avalidexplanadonf„ Are dehy.leadstothe' 
unavoidable conclusion that she has failed to present a chum ftom which rehef can be 

-5- 
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granted because she has exceeded the applicable, regulatoiy time limits. For this reason the 
plaintiffs complaint should be dismissed pursuant to Rule 12 (b)(6) of the Federal Rules of 
Civil Procedure. 

B- THIS COiniT TACRS STTR.prr T MATTFtt y TT RTSPTrTION 

The plaintiffs complaint, though unaitfully worded, is a clear breach of contract 
claim Accordingly, because the complaint seeks damages against the United States based 
upon a breach of contract, and because the plaintiffs claims exceeds $10,000.00 this 
complaint must be dismissed with prejudice. 

Pursuant to the implied terms of die Tucker Act, codified at 28 U.S.C. § § 1346 

(a)(2), 1491 a claimant seeking more than $10,000.00 from the government on a contract 

action may not proceed in a United States District Court but must file her claim with the 

Court of Federal Claims.^ The Sixth Circuit Court of Appeals provided a concise analysis 

of the parameters of jurisdiction for the claims court compared with the district court when 

It said in A.E, Fjnley & Associates Inc. v. United ^t^ t^^ 898 F.2d 1 165 (6th Cir. 1990): 

The Tucker Act governs non-tort claims agamst the United 
States founded on the Constitution, federal statutes, 
executive regulations, or contracts with the United States. 



The term implied" is used because as Judge James Robertson, of this Court recently said in a 
case, whose feet pattern is strikingly simaariy to this one, that "'Pit is assumed that the Claims Court 
hasexclusivejunsdictionofTuckerAct claims formore than $10,000.00. (Title 28USC § 1346 
(a)(2) expressly authorized concurrent jurisdiction in the district courts and the Claims Court for 
under $10,000.00) That assumption is not based on any language in the Tucker Act granting 
junsdiction to the Claims Court. Rather, the court's jurisdiction is "exclusive" only to the extent th5 
Congress has not granted any other court authority to hear the claims that may be decided by the 
Claims Court. Exhibit No. 5; Jerpmg B Df^vis v Al^ Hf^ntman, (Memorandum Opin. dated 
Noveniberl2,1998)(DocketedasCiv.No.97-2216)(attached) p 1 fh No 1 
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The Claims Court has jurisdiction over all such cases. 28 
U.S.C. § 1491. Under 28 U.S.C. § 1346 (a)(2), the district 
court has concurrent jurisdiction over claims $10,000.00 
or less, unless the claim is 'founded upon [a] contract* with 
the United States in a case subject to sections 8(g)(1) and 
10(a)(1) of the Contract Disputes Act of 1978. 41 U.S.C. 
§ § 607 (g)(1) and 609(a)(1). With exceptions not relevant 
here, tins leaves the Claims Court with exclusive jurisdiction 
over all Tucker Act claims for more than $10,000.00 (citation 
omitted) and over Tucker Act claims founded upon a 
contract with the Uiuted States, regardless of the amount 
of the claim, (citation omitted) 

Id. at 1167. 

"The test for determining if a case belongs in the Claims Court is whether or not the 
"prime objective' or 'essential purpose' of the complaining party is to obtain money from the 
federal government." Southeast Kansas Community Action Program v. Secy of the 
Agriculture. 967 F.2d 1452 (10th Cir. 1992); see also Bri ghton Village Assoc, v. United 
States, 52 F.3d 1056 (Fed. Cir. 1995)("The Tucker Act vests die Court of Federal Claims 
with jurisdiction over claims against the Government for money damages. Id. at 1059); 
Auction Co. of America v. Federal Deposit Insurance Corp .. 141 F.3d 1198 (D.C. Cir. 
1998)("The Act provides jurisdiction for suits against the United States whenever 'a federal 
instrumentality acts within its statutory authority to carry out the govermnent's purposes,' 
so long as no otiier specific statutory provision bars jurisdiction." Id. at 1 199) 

In this case, the underlying dispute involves administrative claims involving various 
aspects of Titie Vn. Initially, the plaintiff filed separate EEO claims in September and 
October 1993. In resolution of those claims, the parties resolved their differences through 

-7- 
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the execution of a contract, as referenced in the " Facts and Rankg rn^^n^" section above. 
Since the parties resolved their differences without resort to litigation, the consent 
arrangement was not converted into a judgment order by judicial fiat Thus, the parties are 
engaged in a conventional, aims length agreement, which one paity-the plaintiff-has alleged 
that the other has breached. The United States disputes that it has breached the 1995 
agreement and puts the plaintiff to her proof However, regardless of the merits of the claim 
by virtue of the very nature of the dispute, it is a case that belongs in the Court of Federal 
Claims. 

As noted in footnote three, above, there is recent precedent in this judicial district for 
dismissing lawsuits that are based upon a claim that the government has breached a 
contractual settlement agreement regarding resolution of Title Vn claims. In Davis v. 
Hanttnan, (see Exhibit No. 5). the plaintiff, Uke Miller here, had entered into a settlement 
agreement to resolve pending EEO claims with Architect of the Capitol. When Davis sued 
on the contract alleging that the government had violated certain terms and conditions 
embodied in the contract. Judge James Robertson dismissed the breach of contract counts m 
the lawsuit In his opinion. Judge Robertson reasoned that the alleged breach of the 
settlement agreement presented a classical contract dispute; and that, as such, the claim 
belonged in the Federal Court of Claims (since the dispute also satisfied the jurisdictional 
threshold of $10,000.00).^ See attached memorandmn opinion. Because of their similar 



*rhe $10,000.00 Jurisdictional is easUy met in this case because, amongst other things the plaintiff 
IS demandmg reinstatement of her job and back pay. The plaintiffs amiual salaiy was S^oJsOS.OO 
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factual underpinnings, as was the outcome in Davis v. HaTHman so should "be the result in 
this case. By the plaintiffs own assertion this case involves the alleged breach of a 
government contract, whose exposure is significantly more than the $10,000.00 threshold 
set by the Tucker Act 

As such, this case should be dismissed because this court lacks subject matter 
jurisdiction over the contract dispute; or, at a minimum the case should be transferred to the 
Court of Federal Claims. 

CONCLtlSTON 

For the foregoing reasons, the Complamt in this action should be dismissed, or in the 
alternative, summary judgment should be awarded in favor of the federal defendant. 
Respectfiilly submitted, 

WILMA A. LEWIS DC Bar No. 358637 
United States Attorney 



M^uJ^^/Jc 




MICHAEL A. HUMPHREYS DC. Bari< 

Assistant United States Attorney 



when she was separated from USIA in 1996. 

-9- 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 



ROSE M. DEWS-MILLER, 
Plaintiff, 



JOSEPH D. DUFFEY (in his official capacity 
as Director of the United States Infoimation 

Agency) 

Defendant 



Civil Action No. 98-2417 (GK) 



STATEMENT OF MATERIAL FACTS 
TO WHTCH THERE TS NO nTSPTTTF 

1. Until December 9, 1996 Rose M. Dews Miller (hereinafter, "Miller" or "Plaintiff') 
was a budget analyst with the United States hiformation Agency (hereinafter, USL\). 

2. On June 4, 1993, September 7, 1993 and October 21,1993, the plaintiff filed 
administrative EEO claims with tiie USIA. Settlement Agreement (hereinafter, "S.A.")- 

3. In January 1995, the plaintiff and principals at USIA resolved tiieir differences 
regarding the pending EEO clahns by executing a global settiement. S.A. (preamble section). 

4. Pursuant to tiie terms of that Settiement Agreement, tiie plaintiff would be 
ttansfeired fiom the Office of the Inspector General, where she was, then, currentiy assigned, 
to the ComptroUer's office. The tiansfer took effect in February 1995. Affidavit of Jenny 
Mallios (hereinafter, "Mallios Aff."), Tf 3. 

5. Pursuant to the terms of the Settlement Agreement, if tiie plaintiff achieved a "fiilly 
successful" performance rating during die six- montii period tiiat she was assigned to tiie 



Case 1 :06-cv-01 764-GK Document 46-3 Filed 03/1 0/2008 Page 1 4 of 38 

Comp.roner's office, then should would be asagnedfl«=„=md<=fidtely.ie™fl.eofl,erl«md. 
the plaintiff did not earn at leas, a "&Uy successful" perfo™uo,ce rating in ±e six-month 
period that she was assigned to the Comptroller's office she would then be reassigned u, 
another job within her division on a three-m«rth, pn,bationaq, basis. If the phrirtiff did not 
attain a "fully successfij" performance rating during that three-month probationary period, 
then she would be transferred to a temporary positi™. That position would i^ twelve 
month.. During that thne the plaintiff could use USIA's out pheement services U. obt^n 
another job. Pursuant to the tenns of the Setllemen, Agreement, the plamtiff would be 
obliged to resign from USU after that 12-month period grace period. S.A.. It 3-6. 

6. At die conclusion of the plaintiffs six-monti, detail to the ComptroBer-s office she 
had earned a "mhmnally successfid" rating. The phuntiff elected not to take advantage of 

die three-monfliprobationao^ period as provided formtheSettiement Agreement Instead. 
n.y her own choice she began her 12-month staftis as a temporary employee, during which 
time she was to look for another job. MaUios Aff.. ^ ^ 3^. 

7. Pursuant to the terms of the aforerefenmced Settlement Agteement. December 9. 
1996, plaintiff was separated from the USIA. Maffios Aff.. 15. 
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8, At the time of her separation, plaintiff was a GS- 1 1 (step 4) budget analyst, earning 

$40,803.00 ayear. 



Respectfully submitted, 

WILMA A. LEWIS DC Bar No. 358637 
United States Attorney 

MARK E. NAGLE. DC Bar No. 416364 
Assistant Unitei 




MlCHAELA.HUMPHREYSDC.e^rNo. 383353 
Assistant United States Attorney 
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This Agreement, between the employee, Rose Mary Dews Miller, 
and the U.S. Information Agency (USIA) , is in settlement of 
Complaints of Discrimination filed by the employee on June 4, 
. 1993, and September 7, 1993, as well as all other EEO con^laints 
against the Agency pending at an informal stage. 

This Agreement is based on the following facts; 

Ms . Miller filed formal Coir^jlaints of Discrimination against 
the Agency on June 4, 1993, and September 7, 1993, which were 
fully investigated and scheduled to be heard by an EEOC 
Administrative Judge on January 18 and 19, 1995. Ms. Miller 
subsequently filed at least one more con:5>laint, dated October 21, 
1994, with USIA's Office of Civil Rights, still at an informal 
stage. Prior to cotnmencing the hearing, the parties entered into 
settlement negotiations with the assistance of the Administrative 
Judge . 

THESEFORE IT IS AGREED AS FOLLOWS: 

1. The Agency will detail Ms. Miller out of the Office of 
Inspector General (OIG) to the Office of the Con5>troller (M/C) as 
a Budget Analyst, GS-560-11/4, for a period of six months 
starting February 1, 1995. She will have the duties described in 
PDM-40-95, and her salary will be paid by OIG. 

2. OIG will pay for any training course/seminar (s) that M/C 
recommends to enhcuice Ms. Miller's ability to succeed in the 
temporary position. Ms. Miller agrees that any extended formal 
training, exceeding five days, will take place during nonduty 
hours . 

3. If at the end of six months Ms. Miller achieves a rating 
of at least fully successful, she will be retained at M/C in the 
PDM-40-95 or con:5)arable position. If at the end of six months 
Ms. Miller's performance is not rated at least fully successful, 
the Agency agrees that a) the Office of Personnel will attempt to 
place Ms. Miller in an appropriate position in a non-OIG unit 
with three months probation; or b) if no such non-OIG placement 
is available, OIG will retain Ms. Miller for a three-month 
probationary period as specified in paragraph 5 below. 

4. OIG reserves the right to redefine the requirements and 
standards of Ms. Miller's existing GS-11 position, so long as the 
duties remain within the scope of her current position 
description. 
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5. If Ms. Miller returns to OIG after the detail, she will 
be on probation for three months. Within the three months, OIG 
will evaluate Ms. Miller's performance after the first six weeks, 
and again at the end of the three-month period. 

6. If Ms. Miller earns the rating of at least "fully- 
successful'' after three months at OIG, she will be retained at 
OIG. If Ms. Miller does not earn a rating of at least fully 
successful at the end of the three -month period, she will be 
transferred out of OIG to a temporary position, not to exceed one 
year. Ms. Miller agrees to resign from USIA not later than the 
end of that temporary position, during which she will receive 
USIA's outplacement assistance. 

7. Ms. Miller will make a good faith effort to succeed in 
the position at M/C or in any other USIA position, including 
active participation in training. 

8. M/C will evaluate Ms. Miller's performance informally 
every six weeks until a formal evaluation is performed at the end 
of six months. The evaluations will be based on clearly defined 
criteria . 

9 . Ms . Miller voluntarily withdraws all Coirplaints of 
Discrimination, formal and informal, with prejudice and waives 
all rights to pursue further, either administratively or 
judicially, any claims contained in any files of complaints 
pending as of the date of this Agreement. By signing this 
Agreement, Ms. Miller serves notice that she is withdrawing these 
complaints and hereby does discharge and release the Agency and 
OIG, their officers and en^jloyees, of any and all liabilities, 
obligations, claims, and demands whatsoever connected with or 
arising from the facts, circumstances, and actions of said 
Complaints . 

10. This Agreement is entered into voliintarily by the 
Agency and Ms. Miller to avoid potential litigation which could 
be costly and time-consuming for both sides. Accordingly, this 
settlement cannot be construed to be an admission by the Agency 
that the alleged discrimination occurred or that Ms . Miller 
substantially prevailed in her Complaints . It is also understood 
that this Agreement does not constitute an acknowledgment by the 
Con^jlaineint that the alleged discrimination did not occur. 

11. Ms. Miller agrees not to seek, nor to have sought on 
her behalf, any payment for her attorney fees in these matters. 

12. The parties agree that the terms of this Agreement will 
be kept confidential from current and former USIA employees, 
except for authorized purposes of the federal government. Any 
breach of confidentiality shall be a matter subject to 
appropriate disciplinary action. 
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' ) 

13, If for any reason not attributable .to Ms. Miller's 
conduct the terms of this Agreement are not carried out, 
provisions found at 29 C.F.R 1614 shall apply, and Ms. Miller 
shall retain other rights she may have, either statutory or at 
common law, for breach of Agreement. 

Notwithstanding any other provision of the Agreement, the 
parties agree that this Agreement may be used as evidence in any 
subsequent proceeding in which either party alleges a breach of 
Agreement . 

Rose Mary Dews-Miller Date 

Complainant 

Bruce M. Cooper, Eso. Date ' I 




Stanley M. Silverman 
Comptroller, USIA 



Carol B. Epstein, Esq 
Assistant General Counsel, USIA 



Hattie P. Baldwin, 

Office of Civil Rights, USIA 






fr^ 



Marian C, Bennett Date 

Inspector General, USIA 

Carol B, Epstein, Esq, Datd 



hr 



Hattie P. Baldwin, Director Date / / 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 



ROSEMARY DEWS-MILLER, 

Plaintiff, 



JOSEPH D. DUFFEY, (in his official capacity 
as Director of the United States Information 
Agency) 

Defendant 



Civil Action No. 98-2417(GK) 



DECLARATION OF JENNY MALLIOS 

1 . I, Jenny Mallios, am a personnel management specialist at the U.S. Infoimation Agency 
(USIA). I have held various personnel positions at USIA since 1982. Prior to that, I held other 
positions at USIA. I am familiar with personnel matters pertaining to Rose Mary Dews-Miller 
because during the time period relevant to this case, I was assigned as personnel specialist to the 
offices in USIA in which she worked. 

2. Dews-Miller began working at USIA on June 19, 1972. At the time of her separation, on 
December 9, 1996, she was a GS-1 1/4 with a salary of $40,803. 



3. Following her settlement ^reement of January 1995, Dews-Miller was reassigned from 
the Office of Inspector General (GIG) to perform budgeting duties in the Comptroller's Office in 
February 1995. In August 1995, she failed to attain a perfonnance rating of "fully successfiil" 
but was, instead, rated at the level of "minimally successful." As a result, she was 



DEFENDtANrSl5 



P 



Case 1 :06-cv-01 764-GK Document 46-3 Filed 03/1 0/2008 Page 20 of 38 
reassigned back to OIG to begin her three-month probationaiy period. 

4. Dews-Miller did not ^pear for work, however, until November 27, 1995. Shortly 
thereafter, she elected not to return to OIG to satisfy the three-month probationary period 
provided in the settlement. Rather, she chose to convert to the one-year temporaiy appointment 
specified in paragraph 6 of the agreement 

5. On December 10, 1995, Dews-Miller's employment status was changed to temporaiy, 
and she began a one-year transitional period during which she \^^ afforded USIA's career 
services to locate another job. At the end of the year, on December 9, 1996, pursuant to the 
terms of the agreement, Dews-Miller was separated from USIA. 

I swear, under penalty of perjury, that the foregoing is true and correct. 
DATE V. JENNY ft^LIOS 
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U.S. EQXIAL EMPLOYMENT OPPORTUNITY COMMISSION 

Office of Federal Operatioas 

P.O. Box 19848 

Washington, D.C 20036 



Dews-Millar, 

Appellant, 



Joseph D. Duffey, 
Director , 

United States Information Agency, 
Agency . 



Appeal No. 019G2642 
Agency No. OCR-863-49 

OCR-863-49-1 



D TPMTSSATj O T- APPEAL 

Annellant filed an appeal with the Commission from a final agency 
dicision (FAD) which dismissed her allegation that the agency 
breaShed a^ settlement agreement dated January 31. 199S. The appeal 
w^rT.ostmarked February 16, 1996. The issue on appeal concerns 
whethe? or ntt 4e agenci breached the settlement agre«aent. 
Howeve?, the Commission must first address whether or not the 
appeal was timely filed. 

By regulation, appeals to the Commission must be filed within 
thirty calendar days after an appellant receives notice of the FAD. 
29 C F R. S'1614. 504(b). The time within whxch to appeal shall be 
calculated from the receipt of the required document by the 
complainant. 29 C.F.R. §1614.402 (b) , A document shall be deemed 
timelv if delivered in person or postmarked before the expiration 
of the applicable filing period. 29 C.F.R. §1614.604 (b) . 

The record reflects that appellant received the FAD on December 15, 
1995.^ Appellant filed her appeal on February 16, 1996, even 
though it was due on February 12, 1996.^ The Commission's 
regulations governing the computation of time limits allow for 
waiver and/or equitable tolling. 29 C.F.R. §1614 . 604 (c) . Appellant 



^The record reflects that the final decision was signed for 
at appellant's address of record by either appellant or an 
individual with the same surname as appellant on December 15, 
1995 In either case, appellant is deemed to have effectively 
received the Notice on that date. ££S, e^a^, Pfl . ynch^H'a Vr Vn l t^d 
ctn^^^ Pn^^-^^ SP.rvice. EEOC Request No. 05920389 (May 29, 1992) 
freceipt of a document by a member of appellant's family of 
suitable age and discretion is effective receipt by appellant) . 

^ Calculation of the 30 day period commenced on Thursday, 
January 11, 1996, the first day the Commission was open following 
a federal government furlough and subsequent inclement weather. 
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OCR 086349 
OCR 086349-1 

asserts that the delay in filing was caused by the Federal 
government shutdown and subsequent inclement weather. The 
commission acknowledges that its offices were closed during the 
partial government shutdown due to furlough and subsequently due to 

inclement weather. S£&, Doughertv v. Social Security 

Administration , Request No. 05960228, (January 31, 1997) (footnote 
2). However, appellant's appeal was postmarked more than thirty 
days from January, 11, 1996. The record reveals that the final 
agency decision informed appellant of the time limits on her right 
to appeal. Accordingly, the appeal is untimely and is DISMISSED, 

S TATEMKtfT OF RTGHTS - ON APPEAL 

RKCOWS rDKT»VTTOW (M0795) 

The Commission may, in its discretion^ reconsider the decision in 
this case If the appellant or the agency submits a written request 
containing arguments or evidence which tend to establish that: 

1. New and material evidence is available that was not 
readily available when the previous decision was 
issued; or 

2. The previous decision involved an erroneous 
interpretation of law, regulation or material fact, 
or misapplication of established policy; or 

3. The decision is of such exceptional nature as to 
have substantial precedential implications. 

Requests to reconsider, with supporting arguments or evidence, MUgT 
EE EILEIi EIIHIK IHIBII (ifl) CALENDAR QM^-ot the date you receive 
this decision, or WITHIN TffEHTY f20^ calendar days of the date you 
receive a timely request to reconsider filed by another party. Any 
argument in opposition to the request to reconsider or cross 
request to reconsider Mt^ST be submitted to the Commission and to 
the requesting party WITHIN TWENTY {Z2) CALENDAR jjAxs of the date 
you receive the request to reconsider. See 29 C.F.R. §1614.407. 
All requests and arguments must bear proof of postmark and be 
submitted to the Director, office of Federal Operations, Equal 
Employment Opportunity Commission, P.O. Box 19848, Washington, D.C. 
2003 6. In the absence of a legible postmark, the request to 
reconsider shall be deemed filed on the date it is received by the 
Commission. 

Failure to file within the time period will result in dismissal of 
your request for reconsideration as untimely. If extenuating 
circumstances have prevented the timely filing of a request for 
reconsideration, a written statement setting forth the 
circumstances which caused the delay and any supporting 
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documentation must be submitted with your reauest for 

reconsideration. The Commission will consider requests for 

reconsideration filed after the deadline only in ve^ iLited 

circumstances. Sfifi 29 C.F.R. S1614. 604 (c) . limited 

RIGHT TO FTLK A PTV TT. ACTTOFf (S0993) 

f?ii^ ^^^ position of the Conunission that you have the riqht to 
fUe a civil action in an appropriate United states District rn«^ 
mwrW HTNKTY (90) CftT.KNPflR PftY.^ from the date 4at you rece?^ 
this decision. You should be aware, however- that couir?^ i^ ?™ 
jurisdictions have interpreted the civil R%hts^ Act of 199^ f n ^ 
??S?®o.?^^^=^'-"5 ^^^^ ^ *=i^il action must be filed WTthtw thtSt? 
Xm CftLKNPftP PftYff from the date that you receive t h i s decis i o n 
To ensure that your civil action is considered timely vou ^J; 
?hat"vou'?Je^f. j^^r^THTHTHmY f^n) r^TF>mABJa^ fro^m' t^e^a^^ 
that you receive this decision or to consult an attornev concern?n« 

^ull''lV?ilf/'"? P^^^n-r ^" ?u^i^d-tion in whiCh^our^c?!"? 
™ir 1 riled. If you file a civil action, Yon must name as tr^ 
DEPENDANT IN THE COMPLAINT THE PERSON WHO IS THE OFFICIAL A^cJ HPAn 

^'Sr??c?rTi?SE' '^^ruf^f r^ ^^^^^^ ^^ HIs'SR^iEr^^LL SSe 
««u vjrr±cLRi, TITLE. Failure to do so may result in the dismi^«i 

iLl'^^'' ^f ^ ^" ^i*^^- "Agency" or "department" means ?Sena?ionai 
organization, and not the local office, facility or A^tr-^mli^t^Z 
Which you vpr^ If you file a request to recoisL^? anfal^fii^ 

:dJiis'ira??^r^;ocL\l;;i o? /o^^io^VA:^, "''' "^""^^^ '^^^ 

RIGHT TO RROIIKST r""V'^Frt (21092) 

filed within the tSe limits^f stated ^n ^^^^^ ^''^^°" ""*=* ^^ 
("Right to Pile A CiWn Action"? paragraph above 

FOR THE COMMISSION: 

SEP 2 5 1997 ''^^.-iT^LCoL^aXttUJl 

DATE ■ . 

Ronnie Blumenthal, Director 
Office of Federal Operations 
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CASES RECONSIDERED BY EEOC 

ON OCTOBER 24, 1997 

NEW EEOC DOCKET NUMBER 05980081 

EEOC NO. 01962642 



COMPLAINANT'S REQUEST FOR RECONSIDERATION 
OF CASES DISMISSED BY EEOC 

ON SEPTEMBER 25, 1997 
OCR-0863-49 AND OCR-0863-49-1 

CASES RECONSIDERED BY EEOC 
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SETTLEM Et pr Hq S EEOENT 

This Agreement, between tlie employee, Rose Mary Dews Miller, 
and the U.S. Information Agency (USIA) , is in settlement of 
Complaints of Dig crimination filed by the eirployee on June 4, 

1993, and September 7, 1993, as well as all other EEO coTt^laints 
against the Agency pending at an informal stage. 

This Agreement is based on the following facts: 

Ms. Miller filed formal Corr^laints of Discrimination against 
the Agency on June 4, 1993, and September 7, 1993, which were 
fully investigated and scheduled to be heard by an EEOC 
Administrative Judge on January 18 and 19, 1995. Ms, Miller 
subsequently filed at least one more complaint, dated October 21, 

1994, With USIA's Office of Civil Rights, still at an informal 
stage. Prior to commencing the hearing, the parties entered into 
settlement negotiations with the assistance of the Administrative 
Judge . 

TEEREFORE IT IS AGREED AS FOLLOWS: 

1. The Agency will detail Ms. Miller out of the Office of 
Inspector General (OIG) to the Office of the Conrotroller (M/C) as 
a Budget Analyst. 'GS-560-11/4, for a period of six months 

DnM^'^i'^fc '^''?' ^' ^^^^* ^^^ "^1^ *ia^e the duties described in 
PDM-40-95, and her salary will be paid by OIG. 

2. OIG will pay for any training course/seminar (s) that M/C 
recommends to enhance Ms. Miller's ability to succeed in the 
temporary position. Ms. Miller agrees that any extended formal 
hours ^'^^' ^^^^^^^""^ ^^^® ^^y^' will take place during nonduty 

«f .-^i' ^5 l*^-,?^^ ^^^ °^ ^^ months Ms. Miller achieves a rating 
SL^« ^^^^ ^^-^-^^ auccessful, she will be retained at M/C in the 
PDM-40-95 or comparable position. Xf at the end of six months 
Ms. Miller's performance is not rated at least fully successful. 
^^^.t^T^'^J^'^^^^^^^^'^^ ^^^ °^^^^^ °f Personnel will attempt to 
place MS. Miller in an appropriate position in a non-OIG unit 
with three months probation.- or b) if no such non-OIG placement 
IS available, OIG will retain Ms. Miller for a three-month 
probationary period as specified in paragraph 5 below. 

^^^nrt^;v^«°^? M^^^^ff ^^^ right to redefine the rec^uirements and 
standards of Ms Miller's existing GS-ii position, so long as the 
duties remain withm the scope of her current position 
description. i^uftxt,j.uti 
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U.S. EQUAL EMPIOYMEWOPPORTUMTY COMMISSION 

Washington, D.C. 20507 




Rose M. Dews-Miller, 
Appellant, 



Joseph D. Duffey, 
Director, 

United States Infonnation 
Agency, 
Agency. 



.fc^ l-f^-1f 



Request No, 05980081 
Appeal No. 01962642 
Agency No. OCR-863-49 

OCR-863-49-1 



DEWIAT, OF PFnTTFST pop T^f;^ ow5TnFPft TT.^^^ 
as fpre^iL^tt' tf.riy ^lnl.^:.Tr^tll:i, '2*-^— r re.erre. to 

01962642 (September 2?! 199?^^ S^^^^ EEOC Appeal No. 

commissioners may, in their di^™^. •^^^^^°"^. P"^^**^ ^l^^t the 
CommissiondecisioA. 29 CFR |iJ?h?n7\';^''°il= ^"^ previous 
reconsideration must suSift written aJi^^^n^^ ^^^^^-^ requesting 
tends to establish one or more of ?h*f Sf?i • °"^ evidence which 
new and material evidence Ts atan^bl^ l^'V'^ ^^^^^ criteria: 
available when the Drivfm,= /^^^^a»=le that was not readily 
S1614.407fcl m . ?L P"''^?"= decision was issued, 29 C F R 

Lterpreti?i^;*'or%al''"^?egultriin'°" '""°l""^- ^^ --°-°- 
misapplication of estabi chi?^ f^ " °^ material fact, or 
and tife prev °ous Lcision i^ of ^.^^^^^^^ 29 C.f.r. S1614 .407(c) (2)^ 
substantial precedential fm»?f ^^ exceptional nature as to hav4 
Appellant's ?equlsrisdei?^d'''^'°""' ^^^-^-«* §1614 - 407 (c) (3) . 

previous "Tiuion^ a^n^^'the'^entfrTSL/H^^ reconsideration, the 
appellant's request does not i^oi- t-?^' ^2"^ Commission finds 
§1614.407(0, and it is %ho H f^ ^^^ criteria of 29 C.F.R. 

appellant's Vec^est lit S^istono'f^V^^*"^^ *^° ^^^ 

01962642 remains the CoJSion's f In.^ Co„unxssion in Appeal Ho. 
further right of admini^rativr LnAi ^ ^''\^^°"* ^^^^^ i= "° 
commission on this re^q^itftTor^lecSSSder'a^Ton'.*^" '^"'^"" °^ ^^^ 
RIGHT TO FTT.R A PTVTT , ^ ^T ^ „ (po9g3j 

S^t^\^^t?ni°sU'tlv?:^re^r^^^^^ --^.t^-e is no further 
have the right to fireT^ivii L?^^n ^^^''^^^^'^ ^^^^i^i^n- You 
States District Court It is tL nn=?^ ■ " %" appropriate United 
you have the right to file a civil fcttni°? °^ ""^^ Commission that 
o riie a civil action in an appropriate United 
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States District Court wtthtn niwety f<in\ raT Trunat. nave f-^r.^ ^-w 
date that you receive t his "decisiSn. You shou i ^b^^Jar^ L^ hov^vS" 
that courts in some jurisdictions have interpreted the civil Riaht4 
Act of 1991 in a manner suggesting that a civil action must be 
filed WITHTW mKTY f3Q) CAT.mPAR PftY^ from the date that you 
. receive «iis decision. To ensure that your civil action is 
considered timely, you are advised to file it WITHTn thtt^tY f^n> 
CflL E NDflR nflYff from the date that you receive this decision or to 
consult an attorney concerning the applicable time period in the 
jurisdiction in which your action would be filed. if you file a 

PERSON TOO IS THE OrFICIAI. AGEHCT HEM) OR DEPART^S HF^ 
IDEHTIFYIHG THAT PERSOH BY HIS OR HER POM. HRME Ati oi^l^ tJSS' 
Failure to do so may result in the dismissal of your case ^ court' 
"Agency" or "department" means the national orqanization «nH^„; 
the local Office, facility or department it ShicS ySu SSrk? 

RIGHT TO REQUEST rOTrngT-T, (zio92) 

If you decide to file a civil action, and if vou do noi- k = 
cannot afford the services of an attorney, yoi Jy re<^est l^Sr^h'' 
court appoint an attorney to represent you S ?St ^h^^ t 
permit you to file the action without paj^ent S fees loli-^°"''^ 
other security. Sfie Title VII of the Civil Rights IS if ^gl?' ^ 
amended 42 U.S.C. SZOOOe ££ figg. ; the Rehabilitation Art o^ i47? 
as amended, 29 u.s.c. §§791, 794(c), The grant or denia?oJ^^ 
request is within the sole discretion of the CoiS: Jl?f„^*'* 
request for an attorney does not extend your time in which ii??i^ 
?.f'-J^^..'\f^^°2: ^°^^ ""^^ "*I"^=t and^'the civil action ^°t if 
filed within the time limits as stated in the oa^^iS^^K u ^ 
("Right to File A Civil Action") Paragraph above 



FOR THE COMMISSION: 



■^^^ -fe^-^-^^ 



Executive Officer 
Executive Secretariat 



pU^ 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 



Civil Action No. 97-2216 (JR) 

FILED 

NOV 12 1998 

MEtroRAMPtTM OSLO 



JEROME B. DAVIS, 

Plaintiff, 



ALAN HANTMAN, AIA, Office of the 
Architect of the Capitol, 

Defendant. 



Plaintiff, a former plumber at the United States 
Capitol, brings this Gmployment discrimination suit against the 
Architect of the Capitol making two claims: noncompliance with a 
settlement agreement and retaliatory discrimination. Defendant 
has moved to dismiss the first count for lack of jurisdiction. 
The first count concerns a June 1995 agreement between plaintiff 
and defendant, settling an employment discrimination complaint. 
Under the agreement, the defendant agreed to pay plaintiff 
$25,000 plus attorney's fees. Because the United States is a 
defendant in this contract dispute and the amount at issue 
exceeds $10,000, the Tucker Act vests exclusive jurisdiction of 
this claim in the United States Court of Federal Claims. 28 
U.S.C. §§ 1346(a)(2), 1491.^ Defendant's motion must be granted. 



'V^ .^^ often assumed that the Claims Court has exclu=!iv<= 
nnrJ^;^; ;■ ^^'^f^>(2) expressly authorizes concurrent 

under SlSoSo'? rt ?'''"'"' "°""'^ ""^ ^^^ ^'^^^^ ^--t for 
under $10,000.) That assumption is not based on any language in 



I -f- ge 
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Both parties mistakenly believe that the jurlsdicitonal 
question presented by the instant motion agreement turns on the 
application v^ non of the Congressional Accountability Act 
ICAA), 2 U.S.C. § 1301 ^ ^. The CAA was enacted in January 
1996 to extend the rights and protections of Title VII and other 
federal statutes to employees of the legislative branch. Under 
the CAA, aggrieved parties may sue in federal district court if 
internal mediation efforts are unsuccessful. 2 U.S.C. § 1404(2). 
Plaintiff asserts that the CAA provides this Court with 
jurisdiction to hear the breach of settlement agreement claim. 
Defendant counters that it does not, because the settlement 
agreement was signed before the CAA was enacted. This debate 
misses the marlc. The issue is not whether plaintiff could have 
brought suit in federal court to resolve the EEOC claim. For 
Whatever reason, he did not. The issue, instead, is whether this 
court has jurisdiction hear an action to enforce the settlement 
of the claim. 

The Court's conceded jurisdiction over plaintiff's 
second clai™ (for retaliation under the CAA, does not extend to 
Plaintiff's breach claim. There must be an independent basis for 
jurisdiction of the breach clalm-at least "some basis for 

- 2 - 



Case1:06-cv-01764-GK ^Document 46-3 Filed 03/1 0/200a Page 31 of 38 

jurisdiction of the underlying suit....'' Mutual nf rvn.H. t^ . 
C9. V, Natipng l Aps^n of Gn^'f FT.p T^„^^^^ ^45 p 3^ 3gg^ 3^^ ^^^^^ 
Cir. 1998), and here there is none. 



An appropriate order accompanies this 



memorandum. 






JAMES ROBERTSON 
United States District Judge 
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Copies to: 

^^"^^y "• ^^i^ Michael A. Humphreys 

5104 34th Street, N.W. Assistant U.S. Attorney 

Washington, DC 20008 Judiciary Center, Room 10-806 

555 Fourth Street, N.W. 
CQungel for Plaintiff Washington, DC 20001 

Counsel for Qefendanl- 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OP COLUMBIA 



JEROME B. DAVIS, 

Plaintiff, 



ALAN HANTMAN, AIA, Office of the 
Architect of the Capitol, 



Civil Action No. 97-2216 (JR) 

FILED 

NOV 1 2 1998 

ORDER »*S-wsmcr^3Sr'^*' 

Upon consideration of the defendant's motion to dismiss 
and the opposition thereto, it is this flKay of November, 
1998 

that the motion [# 18] is granted. 



/? 



JAMES ROBERTSON 
United States District Judge 



^'^ 
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Copies to: 



Jeffrey H. Leib 

5104 34th Street, N.W. 

Washington, DC 20008 

Counsel for P1;^^n^^f^^ 



Michael A. Humphreys 
Assistant U.S. Attorney 
Judiciary Center, Room 10-8 06 
555 Fourth Street, N.W. 
Washington, DC 20001 

Counsf^ l for Defendanj- 
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CERTIFTrATR QF SFRVTrF 
I, hereby, certify that service of the foregoing Federal Defendants* Motion To Dismiss 
Or, In the Alternative, For Summary Judgment, supporting memorandmn. Statement of 
Material Facts, and a Proposed Order has been made by mailing copies, thereof, to 



Rose M. Dews-Miller 
8507 Woodyard Rd. 
Clinton, Md. 

20735 

on this I4th day of December 1998. 




Michael A. Humphreys Bar No. : 
Assistant United States Attomei 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 



ROSE M. DEWS-MILLER, 

Plaintiff 



JOSEPH D. DUFFEY (in his official capacity 
as Director of the United States Infonnation 

Agency) 

Defendant. 



Civil Action No. 98-2417 (GK) 



UPON CONSIDERATION of the Defendant's Motion To Dismiss Or, In The 
Alternative, For Summaiy Judgment, the grounds stated therefore, and the entire record 
herein, it is the day of , 1998 hereby 

ORDERED that the Defendant's' motion to dismiss should be and it hereby is 
granted; and it is, 

FURTHER ORDERED that plaintiffs complaint be and hereby is dismissed as against 
the defendant 



UNITED STATES DISTRICT JUDGE 
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MICHAEL A. HUMPHREYS 
Assistant U.S. Attorney 
Judiciary Center - Room 4223 
555 4th Street, N.W. 
Washington, D. C. 
20001 



ROSE M. DEWS-MILLER 
8507WoodyardRd. 
Clinton, Md. 

20735 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLXJMBIA 



ROSE M. DEWS-MILLER, 
Plaintiff, 



JOSEPH D. DUFFEY, 

Defendant . 



Civil Action 
No. 98-2417 (GK) 



FEB 12 1999 

■-''J-OMtVEtlWHiTTWCSTON.CXEnK 
US. WCTWr COURT 

Plaintiff Rose M. Dews-Miller, proceeding pro se in this 
matter, brings this suit against her former employer, Joseph D. 
Duffey, in his official capacity as Director of the United States 
Information Agency ("USIA"}. This matter is before the Court on 
Defendant's Motion to Dismiss, or in the Alternative, for Summary 
Judgment [#7] . Upon consideration of Defendant's Motion, Plain- 
tiff's Response, Defendant's Reply, and the entire record herein, 
for the reasons discussed in the accompanying opinion. Defendant's 
Motion to Dismiss, or in the Alternative, for Summary Judgment [#7] 
is granted. In light of the Court's decision. Plaintiff's Request 
for Consideration of Order Denying Request for Appointment of 
Counsel [#13] is denied as moot. 



^^9.:i^itn 




/^^^^ 



United Stal^j^s District Judge 
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Copies to: 

Rose M. Dews-Miller 
8507 Woodyard Road 
Clinton, MD 20735 

Michael A. Humphreys 
Assistant U.S. Attorney 
555 4'^ Street, N.W. 
Washington, DC 20001 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 



ROSE M. DEWS-MILLER, 
Plaintiff, 



JOSEPH D. DUFFY, 

Defendant. 



Civil Action 
Ho. 98-2417 {GK) 



__^ f"^B Z B 1999 

US.0tSTRICTCOUflT 
ORDER 

It is this <7- ?lM^ day of February, 1999, hereby 
ORDERED that, in light of the fact that Plaintiff presented no 
new arguments or facts. Plaintiff's Motion for Reconsideration of 
Memorandum Opinion and Order [jilS] is hereby denied. The Court's 
February 12, 1999 dismissal of Plaintiff's case with prejudice will 
stand. 



;^ 






<^V- 



Gladys Kesslier 
United States D-! <= 



Rose M. Dews-Miller 
8507 Woodyard Road 
Clinton, MD 20735 

Michael A. Humphreys 
Assistant U.S. Attorney 
555 4'^ Street, N.W. 
Washington, DC 20001 



\1^ 
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UNITED STATES DTSTpt,^.» 



ROSE M. DEWS-MILLER, 
Plaintiff, 

V. 

JOSEPH D. DUFFEY, 

Defendant. 



Civil Action 
No. 98-2417 (GK, 



"ILED 

' ''«12 1999 

"ai„ti„ Kose „. .Z^ZZTT^ -«ffiS«™ 

Duffey, in his Official '. -"I>loyar, Joseph D. 

information Agency ...USI^r^xI ^ "'""" "' "'"' '"''""' ^'^^- 
defendant, s Motion to Dis.i.. or i„T" " '''°" '"^ '°"" °° 
Judgment t#7] . up„„ ^ Alternative, for summary 

"-'"■■ —..:.;.::::::":.;' r— «'»' 
'•■"- - ». „..,„ „.„„„ «: •- "• — . ~« 

I- Background^ ^^ granted. 

on June 4 and September 7, 1953 Ms n 
. ___ ^y Commission ("eeoC") 
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charging Defendant with discrimination. On October 21, 1993 Ms 
De„s-„iller filed an additional informal claim with the USIA Office 
of Civil Rights. in settling her claims. Ms. Dews-Miller entered 
xnto a settlement Agreement with Defendant, which was finalized on 
January 31, 1995. Ms. Dews-Miller was represented by counsel when 
making and signing this Agreement. 

The Agreement specified that Ms. Dews-Miller would be 
reassigned within the USIA from the office of Inspector General 
where she was employed as a GS-11 budget analyst, to a similar 
position in the Office of the Comptroller. Settlement Agreement 
C'S.A...) at 11. The reassignment would become permanent if Ms 
Dews-Miller achieved a performance rating of -fully successful" or 
Mgher. I^ at ,1, 3. if she did not achieve a "fully successful- 
performance rating, she was to be placed in another position within 
the agency for a three-month probationary period, which would then 
become permanent if she achieved a "fully successful" performance 
rating or higher In that second position. I^ at l3-6. If she did 
not achieve a "fully successful" performance rating in the new 
position, she was to be reassigned to a temporary position for a 
twelve-month period, during which she would be afforded 
outplacement services, and after which she was to resign her post 
at USIA. ii^ at 16. 

MS. Dews-Miller's employment with DSIA ended on December 9, 
1996, pursuant to the terms of the Settlement Agreement. PI -s 
Compl. at 1. Defendant alleges that Ms. Dews-Miller was separated 
for failure to achieve the "fully successful- performance ratings 
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at the various positions to whioh she was assigned. Dec!, of Jenny 

Mallios at 1-2. 
II. Analysis 

The pleadings of a pro se plaintiff „ust be held to "less 
stringent standards than formal pleadings drafted by lawyers". 
Haine. V K P rn ^ r , 404 U.S. 519, 520 (1972). m her complaint, Ms. 
Dews-Miller charges Defendant with "violating the ter^s of a 
January 30, 1995 Settlement Agreement." Pl..s Co^pl. at 1; see 
also PI. .s Compl. at Tab 1. m her Response to Defendant's Motion, 
however, Ms. Dews-Miller alleges that she made no mention anywhere 
of a "breach of contract claim", Pl..s Response at 7. Ms. Dews- 
Miller further alleges that this case is brought under Title VII of 
the Civil Rights Act of 1964, 42 U.S.C. s 2000e et .e^ for 
retaliation and wrongful discharge. PI .■ s Response at I . The 
court must liberally construe all of Ms. Dews-Miller's pleadings, 
and thus bases its decision on both the contr,act and discrimination 
claims. 

A. Breach of Contract Claim 

TO the extent that Ms. Dews-Miller has alleged that Defendant 
has breached the Settlement Agreement, this claim involves a 
contract dispute with the United States as a defendant and an 
amount in controve rsy of over $10,000.^ As a result, this Court 
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has no jurisdiction over this claim. The Tucker Act vests 
exclusive jurisdiction of such claims in the United States Court of 
Federal Claims. 28 U.S.C. §§ 1346 {a) {2) , 1491; S£^_alsc BQa£ll_iL^ 
MaSSachusPtrf^, 487 U.S. 879, 910 n.48 (1988). 
B. Discrimination Claim 

" [A] complaint should not be dismissed for failure to state a 
claim unless it appears beyond doubt that the plaintiff can prove 
no set of facts in support of [her] claim which would entitle [her] 
to relief." Conley v. rUb^op, 355 U.S. 41, 45-46 (1957). As 
already noted, the factual allegations of the complaint must be 
presumed true and liberally construed in favor of the plaintiff. 
Shear v. National Pi fie As^'n of z^n. 606 F.2d 1251, 1253 (D.C. 
Cir. 1979) . 

Although she does not mention it in her Complaint, Ms. Dews- 
Miller also alleges that Defendant violated Title VII by 
retaliating against her and wrongfully discharging her. PL's 
Response at 1. Defendant argues that Ms. Dews-Miller has failed to 
state a claim upon which relief can be granted, because she failed 
to timely file an appeal of her termination decision to the EEOC. 
Ms. Dews-Miller argues that she in fact did timely file her appeal. 
EEOC regulations require that all federal employees who have 
entered into settlement agreements must file an appeal of an 
adverse final agency decision under the settlement agreement to the 
EEOC within thirty days of being notified of that decision. 29 
C.F.R. § 1614.504(b). Failure to comply with an administrative 
deadline does not, in and of itself, deny a claimant's right to 
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seek judicial review. Brown v. MaT-p|i, 777 p. 2d 8, 13 (D.C. Cir. 
1985) . In such cases, however, "the Title VII plaintiff bears the 
burden of pleading and proving in the district court 'equitable 
reasons' for noncompliance with the thirty-day requirement." Bayer 
^^ — U • S , Pept , — of Trgaanry. 956 F.2d 330, 333 (D.C. Cir. 1992). 
Without an equitable reason to ignore the administrative deadline, 
the Court must treat it as a statute of limitations, barring the 
plaintiff's claim. Id. 

In this case, Ms. Dews-Miller was separated from USIA on 
December 9, 1995. The EEOC s Dismissal of Appeal ("Dismissal") 
indicates that a written copy of the final decision was signed for 
at Ms. Dews-Miller's address on December 15, 1995. Dismissal at 1 
n.l. Ms. Dews-Miller thus received notice of the final decision on 
December 15, 1995. Because of a government furlough and inclement 
weather, the EEOC closed on December 18, 1995, and did not reopen 
until January 11, 1996. The calculation of the thirty-day period 
therefore began on January 11, 19 96, and Ms. Dews-Miller ' s appeal 
was consequently due on February 12, 1996. The appeal received by 
the EEOC was, however, postmarked February 16, 1996. J^ The EEOC 
considered Ms. Dews -Miller's reasons for the untimely filing, and 
determined that they did not warrant waiving or equitably tolling 
the deadline by which Ms. Dews-Miller needed to file the appeal, 
id^ at 1-2 . Ms . Dews-Miller timely filed a request for 
consideration of the EEOC's dismissal of her appeal, but the EEOC 
denied this request as well. Denial of Request for Reconsideration 
at 1. 
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Ms. Dews-Miller has set forth no reasons, in any of her 
submissions, why the Court should disturb the EEOC's determination 
that she failed to meet the deadline in filing her initial appeal. 
Because she has failed to provide an equitable reason to ignore the 
administrative deadline, she has thus failed to exhaust her 
administrative remedies. As a result,' her discrimination claim 
must be dismissed for failure to state a claim upon which relief 
can be granted. 
III. CONCLUSION 

For the reasons discussed above, Defendant's Motion to 
Dismiss, or in the Alternative, for Summary Judgment [#7] is 
granted. In light of the Court's decision. Plaintiff's Request for 
Consideration of Order Denying Request for Appointment of Counsel 
[#13] is denied as moot. An order will issue with this opinion. 



-/^i^ (j 1^9 



Rose M. Dews-Miller 
8507 Woodyard Road 
Clinton, MD 20735 

Michael A. Humphreys 
Assistant U.S. Attorney 
555 4"^ Street, N.W. 
Washington, DC 20001 




Gladys Kes^ 

United States District Judge 



